THE COMPTROLLER GEMERAL
OF THE UJNMNITED B8TATLED
WABHINGBTON, D.C. 20540

RDECISICN

FILE: B~187441 DATE:  November 12, 1976

MATTER QF: Creative Printing, Inc.

DIGEST:

1. GAO lacks authority to allow modification of con-
tract price based solely upon contraclor's claim
of hardship.

2. Request for modification of contract price due to
alleged error in bid claimed after award cannot he
allowed when coniracting officer adequately dis-
charged bid verification guty hy calling {o bidder's
attention variance in hids recceived and bidder
verified bid, '

3. Where low bid s 75 percent of next low bid, enforce-
ment of contract at that price is not uncongcionabls,
since mistake is not so great that Government can be
said to be "obviously getting something for nothing, "

On the basis of a mistake in hid alleged after award, Creative
Printing, Inc, Creative) requesty modification of its contract
awarded under jacket (IFB) No, 217-%00, issued by the United
States Government Printing Office (GPO), Washington, D, C,
Creative does not coniest ine issue of whether a legally enforce-
able contract exists, but rather asks for reilef hased upon hard-
ship, However, our Office lacks the authority to grant relief
based solely upon hardship, Duy v, United Siates, 245 U, 5, 15¢
(1817); Damascus Hosiery Mills, Inc., B3-1824008, June 3, 1975,
75-1 CPD 336, We will, however, examine the rcecord for grounds
upon which legal relief mighti be based,

Creative's dircctor of sales was prescnt at the bid opening on’
Augusi 18, 1976, when Creative submitted the low bid of $39, 873.
The iwo olhcér bids received were $53, 039 and $59, 283, Since
Crealive's bid was substantially (approximatlely 25 percent) Jower
than {he next Jowest hid, the contracting officer reguestoed 1hal
Croulive roviow and verily ity Lid hecinae of the aahalianiis)
variunc:s, Creative vevified ils hid b, tolephoae eon Avgmref 18, 1077,
ened senl o lelter of verificntios o the seme dole, The »endiact oo,
awarded to Crortive on August 18, 1078 0 the Danis e he arud
varifiedlion, .

.
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On August 20, 1976, Creative notified the GPO that an crro» had
been made in the preparaiion of the bid, In estimating the cost of
paper an M weight facior of 140M was 1sed, rather than the 242N
weight requirad by the GPO invitation. Thia error resulted in the
bid being underestimated by $4, 074, Creative now secks to have
the contract price adjusted to $43, 947; still $9, 092 below the next
lowesl Lid,

The gencral rule applicable to a mistake in bid alleged afier
award ig that the sole respoasibilily for preparation of a bid rests
with the hidder, and where a bidder makes a mistake in bid it must
bear the consequences of its mistake unless the mistake is mutual
or the contracting officer was on artual or constructive nofice of
error prior to award, Sce Ames Color File Corporation, B-185873,
March 26, 1976, 76-1 CPD 30, With regard te the issue of construc-
tive notice, IFederal Procurement Resulalions (FPR) § 1-2, 406-1,
provides, in part, that:

"After the opening of bids, contracting officers shall
examine all bids {or mistakes. In cases of apparent
mistakes and in cases where the contracting, officer
has reason 1o believe that a mislake may have been
meade, he shell requesd from tho bidder a varification
of the "l')id, calling attention to the suspected mislake.

&y

When verification is requested, the bidder must be informed of
the apecific reasons for the request, and any particular errors
suspected, See Poma-Kamp Manufacturing Co,, 54 Comp, Gen,
545 (1875), 75-2 CPD 593; Allas Builders, Inc., B-186959,

August 30, 1976, 76-2 CPD 204, If, however, the contracting
officer's cnly cause for suspecting ervor is the dispartiy between
bids, his verificalion duty is discharged if the bidder knows the
basis for the request for verification., See Atlas Builders, Inc,,
supra; and Ames Color IPile Corporavion, supra.

Since Creuative's alleged error in computation was nol appireud
or capable of being discovered from the bid, the contracting officer
had no basis for suspecting he specific nature of the possible esror,
Therefore, the contracting cificer's verification duly was adequately
dischnrpod when it was broughil 1o Creative's allention thal the pogsi-
Dility of an crror exigled v ite Low bid doe {e the veelounce boelwoon
it eed e olicr Bida voenived, )
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In appropriaie cases, however, even proper bid verificatlion duves
not preclude relief for mistakes in hid. If the mistake was so gross
that it c'ould be said the Governmeit 'was obviously getting something
for ,xothmg, relief frnm the consequences of the mistake may be
granted, Sce Yankee Enginecring Co., Inc., B-180573, Tune 19, 1974,
74-2 CP'D 333, citing Kemp v, United States, 38 I", Supp. 568 (1941),
L‘nforcement of a contract based on such a. Eross mistake would be

"overreaching unconscionable conduct on the part of the Government, "
Yankee Engineering Co,, Inc., supra,

While there is no exact quantitative definition of the magnitude
of rilstake required to qualify under this test, some approximation
is suggested by the cases, The mistakes in the following cases
were considered gross enough {o render enforcement of the con-
tracis unconscionable, and to permit relief; Kemp v, Unifed States,
SLEI‘a, (low bid was less than 33 percent of néxt two low bids); o9

Comp. den, 187 (1973) (low bid was 26 percent of next two low
bids); 45 Comp, Gen, 305 (1965) (low bid was lcss ithan 10 percent
of price of previous similar procurements},

In Yankee Engineering Co,, Ine,, supra, however, the relief
was granted where (he low bid was 65 percent of the next low bid,
While thia could suggest that errors of smaller magnitude than those
in the above cases might permit relief, Porta~-Kamp Mauufacturig_g
Mompany, supra, points out that Yankee Turned on evidence in the
record indicaling that the Government "realized it was essentially
getting something for nothing." (Emphasis added, ) In Porla-Kamp
the low bid was 45 vercent of the next ) v bid and enforeement of
the contract at that price was held not uncongcionable,

In th~ present case, Creative's bid is 75 percent of the next
low bid, " A comparison with the above ¢éiled cases requires the
conclusion that this differencoils not of sufficient magnitude to flnd
that the Government is obvmasly getting something for nothmg
Also, there is no evidence in the record to suggest ihat the Govern-
ment realized that it was getting something for nothiug, as in Yankee
Engincering, Therefore, enforcement of Creative's zontract al The
agreed upon price is not unconscionable.

Accordingly, Creative's request to modify its contracl price
is denied,
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